Complainant   contends   that   ASARCO's   stated   reason1 s   for   the
discharge  must  be  discounted  because   the   surrounding  circumstances
suggest   that   those   reasons  were   a  mere   pretext   for  a  retaliatory
dismissal   based   on   his  making   of   a   safety  complaint.     In   support
of  this  contention,   complainant   relies  on  Chacon v.   Phelps  Dodge
Corporation,   3   FMSHRC   2508   (1981),   rev'd  on  other  grounds,   709   P.
2d  86   (D.C.   Cir.   1983).     That   case   recognized  that  operators   who
are  motivated   to   retaliate  against  miners   for  engaging   in
protected   activity  seldom  leave  a   trail   of  direct  evidence.     Thus,
the   real  motive   for   an   adverse   action  may  be  proved  by   reasonable
inferences   drawn   from  such  circumstances   such  as   these:   the
operator's   knowledge  of   protected   activity;   its  hostility   to   the
protected   activity;   a   coincidence   in   time  between  the  protected
activity  and  the   adverse   action;   and  disparate   treatment  of   the
complaining  miner  and   others  whose   alleged   non-protected   conduct
was   similar.     Complainant   insists   that   the  evidence  here  mandates
an  inquiry   into   the   areas  outlined   in  Chacon.     His  brief   then
offers  an   extended  analysis  of   evidence  claimed  favorable   to   the
desired   inferences.

The   difficulty  with  complainant's  position  is manifest.     The
Chacon  approach   is   of   value  only  when   some   evidence,  direct  or
circumstantial,   establishes   that   protected  activity  took  place.
If  such  evidence   is   lacking,   any  Chacon  analysis  ends   there.     For
the   reasons   previously  discussed,   I   found   that   no  credible
evidence   demonstrates   that   the   miner   conveyed   to ASARCO any
information,   by word  or  conduct,   which was  or  should  have  been
understood   as  a  safety  complaint,

Some   passing mention  must   also  be  made  of  complainant's
assertion   that  he  was   the   victim   of   an   inexplicable  animosity   on
the  part   of   Mosher,   who  allegedly  disliked   him  from  the   first  day
he   reported   to  work   under  Mosher's   supervision.     Mosher  denied   any
such  attitude,   and  denied   that   he   greeted  complainant  with
obscenities   on  his   first   day  on   the   crew.     If   Zeisel   is   believed,
however,   it   adds   no  strength   to  his   case.     The  complainant   has   a
remedy  under  the  Act  only   to  the   extent   that  his  discharge  was
motivated  by  a  complaint   about   safety*     If   Mosher   indeed   harbored
an  unjustified  dislike   of   Ziesel,   that   fact  may  have  furnished   a
discharge  motive  quite   remote  from  any  alleged   safety  complaint*

Similarily,   if  we   are   to  accept   complainant's view   that  mine
superintendent  Russell   was   somehow  biased  against  him because  he
purchased  a   house   from  a   unit  manager   for  ASARCO,   that   fact,   too,
would  at   best   furnish  a   separate  motive   for  discharge*

153cial,
